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Supreme Court Judgement 


Its My Life 


LGBTQ Case 
17 October 2023 


Bon Jovi Song. 
“It's my life. 
It's now or never. 
I am not going to live forever. 
I just want to live while I'm alive”. 


The practice of equality necessitates acceptance and protection of 
individual choices. Let us preserve this autonomy, so long as it does 
not infringe on the rights of others. 


Indian Knowledge Tradition 


Rg Veda 
Asya Vamiya Sukta 


1.164.4-5 


“I wandered in ignorance 
Not knowing what am I 
Creativity of the cosmic order 
Made me who I am” 


The practice of equality necessitates acceptance and protection of 
social system. Let us preserve this system, so long as it does not 
infringe on the rights of individuals. 


Cosmic Order 


Vedic tradition of law is based on awareness of a Cosmic 
Order, and the observable and comprehensible system of nature, 
conceptually embodied in the Vedic concepts of Rta and Dharma. 
The Vedic concept of macrocosmic order, beyond direct human 
reach, transcends and envelops any form of positivistic human law- 
making. 


The Vedic legal tradition is not built on codified statements by 
a human authority, to which factual situations are then related, 
nor is it based on a fixed revelation, which came down from heaven 
one day and binds all adherents. The Vedic tradition recognizes 
the limitations of both law and language in dealing with 
facts.. 


Eternal Rta 


Rta is the eternal system of order and harmony underlying the 
cosmic phenomenon. This eternal and universal order or system, 
maintained by Varuna is all pervasive and the universe is the 
expression of this order observed by all gods. 


The sphere of Ria is physical, metaphysical and ethical. It 
Signifies the rhythms, seasons, cyclic movements and equilibrium 
and harmony in nature. It refers to three basic elements, activity, 
order, and system. Hence, “heaven and earth exist in close unison in 
the womb of Rta”. (Rg Veda, 4.23; 10.65; 10.190) 


Limits of Positivism 


The positivists have a simple solution; the world must be 
divided into that which we can say clearly and the rest, which we 
can better pass over in silence. But what we can say clearly amounts 
to next to nothing? If we omitted all that is unclear we would 
probably be left with completely uninteresting and trivial repetition 
of words. 


By paying too much attention to what we perceive with our 
senses, we lose connection with the essential values of human life. 
The concepts of natural language seem to be more stable in the 
expression of knowledge because they are formed by the immediate 
connection with reality, they represent reality. Heisenberg 


Judicial Process 


We assume that in the work of arguing and deciding cases 
in thousands of courts in the country the judge and the lawyer can 
easily and clearly comprehend and describe the process they 
follow. 


Nothing could be farther from the truth. Sources of 
information, applicable precedents, logical consistency, prevailing 
custom, personal understanding of justice and morals, all these 
and more elements enter in varying proportions to make the 
strange compound of judicial process. 


Judicial process, is uncertain, entangled, complementary, 
emergent and creative. Like other branches of administration, it 
arrives at decisions by the logic of probabilities rather than the 
logic of certainty. 


Uncertain Justice 


The belief regarding the existence of a fact may thus be 
founded on a balance of probabilities. Within the wide range of 
probabilities the court has often a difficult choice to make but it is 
this choice which ultimately determines where the preponderance of 
probabilities lies. (1975) 2 scc 326 


The concepts of probability, and the degrees of it, cannot 
obviously be expressed in terms of units to be mathematically 
enumerated as to how many of such units constitute proof beyond 
reasonable doubt. There is an unmistakable subjective-element 
in the evaluation of the degrees of probability and the 
quantum of proof. (1988) 4 scc 302 


Complete Justice 


The demands of justice require a close attention not just to 
positive law but also to the silences of positive law to find 
within their intersections, a solution that is equitable and just. 
Article 142 embodies both the notion of justice, equity and good 
conscience as well as a supplementary power to the Supreme Court 
to craft outcomes that ensure a just outcome and effect complete 
justice. Civil Appeal Nos 10866-10867 of 2010. 9/11/19 


The Court is empowered to do ‘complete justice’ without 
being bound by the relevant provisions of procedure. This 
power is undefined and uncatalogued, so as to ensure elasticity to 
mould relief to suit a given situation. The fact that the power is 
conferred only on this Court is an assurance that it will be used with 
due restraint and circumspection. tp (c) No. 1118 of 2014 & Ors. 1.5.23. 


Dharmasastra 


Inquire into whether justice and righteousness are only 
casual arrangements changing with circumstances and times, 
or behind this confusing variety there existed perennial notions of 
right and wrong, justice and injustice. 


In contrast with shifting formal rules, dharmasastra speak 
of cosmic law of coexistence, cooperation and cohesion, 
which reasonable creatures everywhere are bound to recognize. 
These principles are inherent and ingrained in the existence of 
human species. 


In this context, creation, individuality, openness, cohesion, 
and transcendence are seen as concrete examples of the ever- 
recurring rules of the cosmic law of nature in the lives of 
individual and society. 


Dandaniti 


No sentence should be passed merely according to the 
letter of the law. If a decision is arrived at without reasoning 
and considering the circumstances of the case, there is violation 
of dharma. (Brhaspati Smriti) 


Appropriate punishment shall be given to those deserving 
punishment, after ascertaining the motive, time and place, and 
the condition and the nature of offence,. (Manu Smriti) 


A ruler should initially appear harsh and strict while 
hearing a case, and be gentle while passing a sentence that is 
commensurate with the gravity of the offence and a deterrent to 
others. (Thirukullar, 562) 


Conclusion 


Modern law relies on the constitution, knowledge, 
conduct and good conscience to deliver complete justice to 
the people. The Dharmasastra consider the Veda as only the 
first source of Dharma. Smriti texts, the virtuous conduct of 
those who are well versed in the Vedas, and lastly, what is 
agreeable to the good conscience, are the other sources. 


Vedic tradition shows us the value of thinking about law 
in close connection to both dharma and life of common 
people. It reminds us that legal processes and institutions are 
not the exclusive province of court or legislature. The spirit of 
law as a living institution promotes human cooperation as 
much as it constrains human follies. 
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There are approximately 100 billion'¢10;000 crore) stars in each of 5 trillion (2 lakh crore) galaxies in the known 
universe. furthest visible golaxies 
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